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C LAIMANT

lssue: Whether the claimant is eliqible for benefits
of $a(f)(4) of the 1aw.

with in the meaning

NOTICE OF RIGHT OF APPEAL TO COURT _
YOU MAY FILE AN APPEAL FBOM THIS DECISION IN ACCORDANCE WITH THE LAWS OF MARYLAND. THE APPEAL MAY BE

TAKEN IN PERSON OR THROUGH AN ATTORNEY IN THE CIRCUIT COURT OF BALTIMORE CITY, OR THE CIRCUIT COURT OF
THE COUNTY IN MARYLANO IN WHICH YOU RESIDE.

THE PERIOD FOR FILING AN APPEAL EXPIRES AT MIDNIGHT ON April 26, 198 5

_ APPEARANCES -
FOB THE CLAIMANT: FOR THE EMPLOYER:

REVIEW ON THE RECORD

This case was heard en masse with the cases of four other sub-
stitute custodians (a-ppeET--nos. O9OO8, o9ol"o, o9o14 and o9o15)
and, although many of the facts were the same for each claimant,
there were siqnificant differences. Nevertheless, the Appeals
Referee issued almost identical declsions in each case using
identlcal facts that were not correct for all the claimants. The

oEl/Eoa rtSa (n.d..d 7/ta)



Board has reviewed the entire record and will issue a separate
decision in each case. However, the testlmony of each of those
claimants is part of the entire record for each individual
claimant I s case .

Upon review of the record in thls case, the Board of Appeals
reverses the decision of the Appeals Referee and concludes that
the claimant should not be disqualified under 54(f)(4) of the
1aw.

The claimant was a substitute custodian employed by the Board of
Education of AlIeqany county. There are approxlmately 25 sub-
stitute custodlans on the employers Iist and durinq the year
approximately 15 are cal"led for work. Custodians qenerally work
on a twelve month basis but substitute custodians may not be
called during all 12 months. Although the employer's testimony
is somewhat vaque on this matter, the Board finds, based on our
review of the evidence, that many substitute custodians do work
at least part of the summer and they are not strictly ten month
employees.

The school year ended on June 30, 1984. The claimant continued
to work until July 2, 1984 when he was replaced by a permanent
custodian who had been "bumped'r due to the closing of some
schools. As a result, the claimant filed for unemployment insur-
ance with a benefit year beginnlng JuIy 1, LgA4. On JuIy 20,
1984, he was notified by the agency by a written determination
that he was not eliqi.ble for benefits because he had reasonable
assurance of work in the fa11 semester pursuant to $4(f)(4) of
the law, However, on JuIy 3I, I9Al, the acrency, based on new
information, issued a second determination finding that the
claimant did not have reasonable assurance under $4(f)(4) be-
cause he had been "separated from employment due to beinq
'bumped' from his job by a more senlor employee, not because
school closed for the summer. " (See agency document DHR/ESA
222.) The claimant had been called back to work on August 21,
I9a4 and was still working at the time of the Appeals Referee
hearinq on September '7, 198/..

The Appeals Referee based his decision on the erroneous conclu-
sion that the second determination of the aqency on July 31,
I984 was invalid under recent Boand precedents, most notably
Leftwich, I4O-BH-83. Leftwich, however, is not applicable here
Secause S4(f) (4), as ;frE;aEZi-- in I984, specifically provides for
a claimant who initlally has reasonable assurance that he will
perform services ln the next academic year:

If, however, that indi-vidual is not offered an opportunity
to perform the service for the educational institution for
the next successive year or term, the individual sha1l be
paid retroactively, provided the indi-vidual:

i) Filed a timely claim for each week;
ii) Is otherwise e11qible, and
iii) Was denied benefits sole1y under this paraqraph.



This amendment to S4(f )(4) obviously is an exception to the
general rule of finality of decisions under 57 of the statute
and Leftwich, supra.

Moreover, in this case, the agency redetermination was made
within 15 days of the oriqi-nal determination. Therefore, even if
Leftwich was applicable here, under the Board's reasoninq ln
that case, since the orlginal determination was not flnal under
S7(c)(ii) (because the I5 day appeal period had not expired)
when the redetermination was made, thi-s redetermination would
not be found invalid by the Board.

With regard to the merits of the case, under S4(f)(4), the Board
agrees with the agency that this is not really a 1(f\ (4) case at
all but a case where the claimant was essentially laid off,
"bumped" by a Dermanent employee, with the possibility of reca1l
at some later unspecified date. This ls not a case of a claimant
who reqularly worked cluring an academic year and was regularly
unemployed during the summer. The evidence shows that the custod-
ians, including substitute custodj.ans were needed and worked at
least part of each summer. The claimant was not bumped until
July 2, l9A1 , and he was recafled on August 2I, 1984. We note
that this was during a year when substitute custodians had been
bumped by senior custodians.

fn Mccahon v, Loyola Colleqe, 6O7-BR-82, the Board concLuded
that where the claimant tauqht periodic short term courses and
her employment or unemployment was not related to successive
academic terms or any established and customary vacation period,
a disqualification under S4(f)(3) or S4(f)(5) was not appro-
priate.

Here, the Board also concludes that the claimant's unemployment
has no relationship to the perlod between two successive aca-
demic years. Hls employment, though by 1ts very nature somewhat
sporadic, since he was a substitute, was potentially ongoinq
throuqhout the year and when he was replaced by a permanent
employee he did not have a reasonabl-e assurance within the
meaning of Sa(f)(4).

DECISION

The claimant did not have reasonable assurance of returning to
work. No disqualification is imposed based upon his separation
from employment with the Allegany County Board of Education.

The claimant may contact his local office concerninq the other
eligibility requirements of the law.



The decision of the Appeals Referee is reversed.

W:K
kmb
COPIES MAILED TO;

C LAIMANT

EMPLOYER

James Stuller

/ u, y'u4l
Cha i rm an

UNEMPLOYMENT INSURANCE - CUMBERLAND



STATE OF ANYLAND

HARRY HUGHES

. loren G. Ritc hieclarmant

Allegany Coynty
Employor:

W heEher ttp claimant
ts.u", Secfuo 4(f) (4) of the

STATE OF UARYLAND
r IOO NONTH EUTAW STREET

EALTIMORE, TIARYLAND 2I20I

(301) 383-5040

- DEC|SION -
Dat6: mai 1e d

APPeal No.:

S. S' No.:

Board of Edr:cation
LO. No.:

APPellant

BOARD OF APPEALS

THOMAS W, KEECH
Cn.inn n

HAZEL A, WARNICK
MAURICE E, DILL

l qRa ^teci.r. 
M. b.,.

--' . 
SEVERN E LANIER

App..l.CounDl

MARK R. WOLF
Ch.l Bnri.e Ermih.t

Sept. 27,

090u EP

03

Em ployer

is eligible for benefits within Ehe meaning of
Law .

ANy NTERESTED pARry ro; L:lJ::;:li#::il",,:]Jtri::*'1,:r o,,.o,. MAy BE F,LED,N ANy

EMPLOYMENT SECURITY OFFICE, OR WITH THE APPEALS OIVISION, ROOU 515, 11OO NORTH EUTAW STREET' BALTIMOBE'

MARYLAND 21201, EITHEB IN PERSON OR BY MAIL.

THE PERIOO FOR FILING A PETITION FOB REVIEW EXPIRES AT MIDNIGHT ON Ocbber 15, 1984

- APPEARANCES -
FOR THE EMPLOYER:FOB THE CLAIMANT:

Present Represened by
Leona Lung,
Personnel Technic ian
& James Stuller,
Gibbens Company

FINDINGS OF FACT

The claimanE r.ras a substitute custodian employed by the Board of
Education of Allegany County. He flled for unemployment
insurance benefits on or about July 3, 1984 and was inlEially
disqualified pursuant to the provisions of Section 4(f)(4) of
the Maryland Unemployment Insurance Law for the week beginning
July I, 1984 and until he would no longer have reasonable
assurance of returning to his employment in the second year or
term .

DET/AOA 371 A tR.usqd 5/84)
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When a subsEituEe cusEodian is hired, he is advised, and the
claimanE acknowledged, thaE he would be called and work as
needed among the various schools in Allegany CounEy. School for
the children ended on or about June 6, L984. Permanent employees
who have contracts with the Board of Education are under said
contract from July 1 through June 30 of each year. This year,
the claimant was requested to continue working through the nonth
of June and Ehrough July 2, 1984. The claimanE received
reasonable assurance that he would be recalled to his same
employmenE in the Fall. The claimant notified the Board of
Education in wriEing that he was interested ln continuing as a
substitute and will be available for work during the nexE school
year. The notice further added that Ehe claimant agreed to work
when requested or will inform Ehe school of reason for refusal .

During the summer of 1984, the employer permanently closed four
of its schools, The loca1 office Iearned of this fact and
because permanent employees would be required to fill some of
the positions which substitute cusEodians held, the initial
determination issued on July 11, 1984 was rescinded by the local
office, and a "corrected deEermination" was issued August 3,
1984 allowing benefits to the claimanE on Ehe basis that he did
not have reasonable assurance of returning to his employment
pursuant to the provisions of SecEion 4(f )(4) of the Maryland
Unemployment Insurance Law. Permanent custodians are employed
during L2 monEhs of the year. SubsEitute custodians may also
work during Ehe summer as needed. The claimant $ras recalled
August 2L, L984 and has been working regularly since Ehen.

The Appeals Referee finds as fact that the corrected
determination as issued by the Claims Examiner is invalid
pursuant to the provisions of Section 7(c)(ii) of the Maryland
Unemployment Insurance Law. The Appeals Referee furEher finds as
fact that the claimant had reasonable assurance thaE he will
perform service in Ehe second year or Eerm as he had performed
in the firsE year or term.

CONCLUSIONS OF LAW

The Board of Appeals has made it clear in Ehe maEter of John J.
MalIoy, 184-BH:83 and Darlene Leftwich, 140-BH-83, that FEET6fr
TTEf[overns the issue oT-TniEiaT-EErminations, both monetary
and non-monetary. Section 7(c)(ii) clearly and unambiguously
sEates: 'rA deEermination shalI be deemed final unless a party
entitled to noEice thereof flles an appeal within 15 days after
the notice was malled to his last known address, or otherwise
delivered to him; provided, that such period may be extended by
the Board of Appeals for good cause." The only provisions of the
Law which vest in the agency Ehe righE and dlscretion to modify
determinations are in SecEion 17(d) of the Maryland Unemployment
Insurance Law where the Secretary may recover benefits from an
individual where it has been deEermined that said person has
been ovegpaid, and the Secretary may reconsider his decision at
any time within one year af E.er the date when lt was made. Aside
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from this sub-secEion of the SEatute, the agency has the
discretion to modi-fy prior determinations only ln the instance
of indefinite disiualifications imposed as conditions
orereouisiEe for entitiemenE to benefiEs, such as under SecEions
L(.),'4(b) and 4(c) of the Maryland Unemploy-ment- Insurance Law'
ln ihe Leftwich case' the Boird opinedl "The Board concludes
iii"r"to.";tff Section 7(c)(ii) is- conclusive for monetary and

"""-*o""tity determinations and provides no e-xcePtions, other
Ehan for g5od cause.r' No clerical- error existed when the agency
aiiempred "to i"rrr" a "Corrected DeterminaEionr" The agency had
,ot"t it thought was a new set of facgs, or.a mi s interpre taE ion
of tt" SEaEut-e. In either instance, in Ehe absence of a clerical
;;t;;; iL- *o"ra have been incumbent- uPon -Ehe ag-ency to 1PP9aliEs own determination to an Appeals' Referee for-a judicial
decision as to the application of-the Law where new facts arose '.i- *-tr"." -it ,"" disctvered EhaE the agency had misinterPreEed
t.he Law.

The agency issued a correcced determination more than 15 days
iio, r-i," 'date it issued its initial determination under secrion
aiiit[l of the Law. unless an appeal is noted by Ehe agenc.y with
,."r""i to ,-aiti"atfon 

-of its'initial determination with -good
:;;!;--";;""-rot-"""n r"t" filing of an apPeal'. Ehe initial
determination must iEand undisturb;d Pursuanc Eo Ehe provlsions
;;-s;;;l;;-)t"iiir) or the statuEe ind pursuant to the Prior
tt"fa-i.g" of the Board of Appeals as set forth above'

The Appeals Referee hence, need noE- reach a decision as to Ehe

"f.i,"iriiit 
- eligibility ior -unemployment 

insurance beneflts
oursuanE to the provtiions of Sectioh 4(f)(4) of the Maryland
fi;";;i;;;l -it 

"rit".t"" 
Law, but the Findings of Fact above

;i;;i;;a'i;"t it" J"iranE had reasonable assurance of returning
to- "-*-otvment 

in the second year or term under Ehe same terms
i"a'l'""ailio"" or employment- as he had in the flrst year or
I...,--u.rJ- "" set forltr 'unaer Sectlon 4(f)(5) of the Maryland
U""o,pf oy*""c f nsuranc. f-", , "An individual 

-T1y. - ",ot --le . paid
benefits based on .!t"i"" described in paragraphs. 3,.qn{ 4 fot
;;;-;;;k oi ur,e*plo-v-.-et C 

-EhaE beglns during 1n establ.ished and

;;'".;;;y ;";;;;-ieiioa' or h.olidav. receis if the individual
oerforms' a service f.t tt" period immediacely before. the vacaEion
ieriod. or holiday recess and Ehere is a reasonable assurance
[i.i"-it. ^i"Ji"i-a-,1.r--"irt perform Ehe service in rhe period
immediaEelv folfowing the 'iacation period of holiday .recess .'l
iil;;^;i';'"1;i;;;ai;-unemplovment be!,an during a .period beEween

two successive .""a"ri" !""i" ot tJrms and he has reasonable
.iirt"rrce thaE he will peiform the service in Ehe second year or
["ir,- ttt" claimanE nrr:dt also be disqualified pursuanE -to the
pi""i"i."" -.i Section 4( f ) ( 4 ) of rhe Maryland Unemployment
Insurance Law.
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DECISION

It is held EhaE the Corrected DeEermination or re-deEerminaEion
of the DepartmenE of Employment and Training is lnvalid, as Ehe
iniEial dlterminaEion iSsued in mid-July 1984 became final in
the absence of an appeal by any parEy entitled to notice Ehereof
wiEhin 15 days as rliluired- by Settion 7(c)(ii) of the Maryland
UnemploymenE Insurance Law.

The initial determination as issued by the Claims Examiner shal1
Eherefore be reinstated and the claimanE sha11 be disqualified
for benefits for any week of unemploymenE Ehat -beg-ins during the
established and cusEo*ary vacaEion periodr 8s he hg. reasonable
assurance of performing- a service- in Ehe pe.riod immediaEely
iollowing the vacation - pe_rigQ, pursuant to 

-Ehe - provisions of
Section "4(f) (4) and 4if )(5) of the I'laryland UnemploymenE
Insurance Law.

The determination of the Claims Examiner is reversed.

Appeals Referee

DaEe of hearing: SePtember 7, 1984
jlr
I oogz-c.tt. tuolf )

SepE . 27 , 1984 Eo:
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